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Title 20—Employees’ Benefits

CHAPTER V—EMPLOYMENT AND TRAIN-
ING ADMINISTRATION, . DEPARTMENT
OF LABOR

PART 640—STANDARD FOR BENEFIT
PAYMENT PROMPTNESS—UNEMPLOY-
MENT COMPENSATION ’

Final Regulations .

On March 5, 1976, notice of proposed
rulemaking was published in the Fep-
ERAL REGISTER (41 FR 9559) to estaplish
a Benefit Payment Promptness Standard
for the Federal-State Unemployment
Compensation Program, in new Part 640 -
of Chapter V, Title 20, Code of Federal
Repgulaftions.

As proposed, the Standard in new Part
640 would require that the State laws
provide for such administration of the
benefit payment process as- will reason-
ably insure the payment of unemploy-
ment compensation to eligible individuals
with the greatest promptness that is ad-
ministratively feasible. Criteria for first
payments were specified, which if met by
" & State, would constitute substantial
compliance with the Standard. The cri-
terion for intrastate claims would re-
quire that 80 percent of first benefit pay-
ments be made within 14 days of the
end of the first compensable week. The
criterion for interstate claims would re-
quire that 60 percent of first benefit pay-
ments be made within 14 days of the
end of the first compensable week.

Comments on the new Part 640 were
invited with a closing date of April 4,
19176, for receipt of comments, Within the
time limit comments were received from
six State agencies, one union and six
legal aid and legal services groups in six
States. Other comments were_received
after the time 1fmit, and although the
late comments cannot be considered
there were no substantially different
points made in the late comments that
were not included in the comments re-
celved within the time limit. All of the
comments received within the time limit
have been considered, but the recom-
mendations were not adopted for the
following reasons:

1. Some States expressed concern with
the interstate criterion because in many
cases the delays are attributable to the
agent State or to the postal service. It
was suggested that two interstate criteria
be established; one for agent State proc-
essing and one for liable State process-
ing, or that the interstate criterion be
lower.

The Department of Labor appreciates
the problem involved in processing inter-
state claims. The establishment of two
independent criteria, however, would not
lend itself to a realistic assessment of the
percentage of payments made within a
prescribed time frame as each liable
State is served by many agent States and
the workloads in the agent States are
widely dispersed among theliable States.
The end result of having two criteria
would not provide statistical data which
would effectively depict the number of
claimants mnot receiving bénefits
promptly. i .

.ment improved interstate claim proce-
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With respect to lowering the interstate and 60 percent for the interstato pro-
criterion, it is the Department’s opinion gram, based on analysis of the most ro«
that the 60 percent criterion is realistic cently available date. It is and has been
and attainable, The remedy for the Inter- the responsibility of the Department to
state time lapse problem is not to lower determine realistic and adequate per-
the criterion, but to develop and imple< formance criteria that the State employ-
ment security agencles are expected to
dures geared toward prompter payment meet. In establishing sound and realistio
of benefits.. criteria, the Department must be respon-

2. A humber of State agencies con- sive to changing legal and economio con-
tended that it is inequitable to use the ditions under which the program oper-
same criteria as the basis for measuring ates, as well, as the level of claim work-
the promptness of benefit payments in loads experienced. For such reasons, cri-
both waiting week and non-waiting week teria must be under continuing review
States. They suggested that non-waiting and be revised as necessary to reflect the
week States be given 21 days instead of changing conditions. The 80 percent and
14 days for making first payments, be- 60 percent criteria reflect the impact of
cause the Department of Labor has en- such changes since the 1960’s when tho
couraged Statesto eliminate the waiting 86 percent and 67 percent were developed.
week, vet those States with no waiting The Department’s concern over tho
week requirement are penalized on time prompt payment of benefits has resulted

lapse.

The Department of Labor has reviewed
time lapse experience for the past five
years. Analysis has shown that non-wait-
ing week States are capable of meeting
the proposed time lapse criteria. The De-
partment is of the opinion that if non-
waiting. week States can pay benefits
within 14 days, waiting week States
should be capable of paying benefits in
less time. The problem to date is that
data are not available on other than a
14-day basis. ‘The Department has un-
dertaken a study encompassing 16 State
agencies to obtain reliable data on the
number of days within which payments
should be made. The Department will re-
view the interstate criterion when the
study data are available and have been
analyzed. Pari 640 will be republished
in the FEperal REGISTER by March 1977
and will include such revisions as appear
to be supported by studies and experi-
ence. ~

3. Several interested persons argued
that the proposed criteria (80 percent
intrastate and 60 percent interstate) are
too low. The proposed criteria, it was
pointed out, actually represented“an ac-
ceptance as adequate of lesser prompt-
ness in first payments than that specified
in the previously established operating
guidelines (86 percent intrastate and 67
percent interstate) contained in General
Administration Letter No. 1504, dated
February 9, 1974. Recommendations
ranged from maintaining the levels set
in the operating guidelines, to requiring
100 percent of first payments to be made
within the 14-day time limit. Concern
also was expressed over the lack of cri-
teria for the remaining 20 percent and
40 percent of the claimants (intrastate
and interstate, respectively) who did not
receive first payments within the 14-day
limit. Graduated criteria were suggested.

The Department of Labor shares the
objective of prompt payment of unem-
ployment benefits when due. The 80 per-
cent intrastate and 60 percent interstate
criteria do not signify any relaxation of
the Department’s firm resolve to attain
the greatest degree of promptness in the
payment of benefits that is administra-
tively feasible. The Department of Labor
established performance requirements of
80 percent for the-intrastate program,

in a major undertakihg involving in-
depth studies in 16 State agencles. Data
from these studies will be analyzed and
if warranted new criteria will be estab-
lished and published in the FEpErAL REG-

~ 1STER in March 1977. Data being collected
will provide the Department with infor-
mation which may result in the setting
up of graduated criteria.

4. One comment concerned the concept
of substantial compliance as a require-

~ment on the States, rather than the total
compliance allegedly required by the Jave
decision of the U.S. Supreme Court and
section 303(a) (1) of the Social Security
Act. According to the comment, substan-
" tial compliance implicitly suggests that
a degree of noncompliance or unreason-
ableness will be tolerated—contrary to
Java and Federal law which require that
a State must comply.

Section 303(a) (1) requires that o State
law include such methods of administra
tion as are found by the Secretary of
Labor to be reasonably calculated to in-
sure full payment of unemployment
compensation when due, There must be
complete conformity with this require«
ment. All State laws either specifically’
provide for such methods of adminigtra-

- tion or are interpreted as requiring such
methods as are necessary to conform
with this requirement. Section 303(b) (2)
requires application-of sanctions when
the Secretary of Labor, after reasonablo
notice and opportunity for hearing to
the State agency, finds that in the ad-
ministration of the law there is a fallure
to comply substantially with any provi-
sions specified in 303(a) including, of
course, 303(a) (1) described above. Tho
Standard represents our best judgment
at this time of what reasonably con-
stitutes substantial compliance with tho
“when due” requirement. A requirement
of total compliance with the require-
ments of section 303(a) (e.g., o require-
ment that takes no account of factors
beyond an agency's control) would not
only be unrealistic, but would clearly not
accord with the statute.

5. A comment concerning the need for
criteria. encompassing the speed with
which both eligible and ineligible mone~
tary determinations are made was re-
ceived. The process in which claims are
taken and monetary determinations of
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" eligibility or ineligibility are made will and monitor State progress in adhering
" automatically result in speedy ineligible to the plan throughout the fiscal year.
_monetary determinations when first 9. States which operate under a request
_ benefit payment promptness is adequate. reporting system (one which requires the
This oceurs automatically because there agency to request wage data from em-
is no reasonable way to identify whether ployers on an as needed basis when a
claimants are eligible or ineligible until claimant files a clalm) Instead of the
a monetary determination is made; wagerecord system (one where employers
therefore, by requiring prompt payment report wage information on a quarterly
in all cases, monetary determinatibns of basls) have requested that thelr system
ineligibility will be issued promptly as be given special recognition as it fs more
will monetary de{;ermmatxons of eligi- difficult for them to meet the 8§0 percent
bility. ‘and 60 percent criteria.
6.”Some comments raised the jssue of A review of benefit payment prompt-
setting prompiness criteria for subse- ness date from request reporting States
quent benefit payments as well as first shows that the criteria can be achieved.
benefit payments. Past studies have in- In addition, if a State is having dificulty
dicated that: (1) first benefit payment in meeting the criteria due to operating
prompiness performance correlates with procedures (evenif based on State law),
subsequent payment performance so that the State should make the necessary

‘

_ tvhen first payment promptness is ade-~
aquate so is subsequent payment per-
formance; and (2) the variance between
. States with respect to subsequent pay-

changes to assure that the 80 percent
and 60 percent criteria are met.

10. A question was raised concerning
the statutory remedy which the Depart~

ment promptness is negligible. Since. ment can take with respect to the with-
such studies were conducted early in the drawal of Federal administrative funds
1960’s and study data is no longer availe when a State is not meeting the Stand-
.able, we believe that further studies are ard. Such action, it was pointed out,
needed to recheck these findings and to would result in penalizing claimants
- determine whether subsequent payment since the State agency would, without
promptness criteria are needed. Such funds, be unable to process claims.
studies will be conducted prior to the State officials are as concerned about
republication of the Standard in March improving benefit payment promptness
1977, and the republished Standard will as are Department. officials, ‘The unique
reflect & determination of the feasibility working relationship between the State
" of establishing subsequent payment and Federal partners has resulted over
criteria. the years in a high degree of cooperation,
7: A comment was received requesting and the Department Is confident of the
that “uncontrollable delays” as men- continued cooperation of the States in
tioned in the Backeround of the pub- achleving the objective of the Standard.
lished Proposed Standard be defined. Denial of certification of pranted funds
~ Past experience shows that such things is the statutorily prescribed consequence,
.as backdating of claims when done for however, when a State law fails to con-
. reasons other than agency error, claim- form with Federal requirements or when
ant delay in providing required informa- ga State in administering its law fails to
tlon to process the claim, and delay in comply substantially with any provisions
postal service are factors considered to required by the Federal law. Prior to un-
be beyond the agency’s control. However, dertaking the steps necessary to defund
not all specific uncontrollable delays can - g State program, the Department would,
* be identified until such time as data as it always has done, attempt to resolve
from the previously mentioned 16-States _the matter by informal discussion as set
study are gathered and analyzed. “forth in 20 CFR 601.5(b). Therefore, in
8. A comment was received addressing the case of a fallure or refusal to
- the Department’s requirement that an- conform with the Standard, or fafl-
nuzal plans for improving time lapse be ure or refusal to comply substantlally
submitted by States below the 80 percent with its requirement, the Department
and 60 percent level. would work with State offlcials to
- The Department receives monthly, achieve conformity in the State law
qudarterly and-annual statistical reports or compliance in administration of
with respect to promptness of first pay- the program. The Department would
ments. Continuation of these reports make reviews of agency operations, pro-
will be required under the Standard. vide recommended improvements and

These reports will be continually re-
viewed and-the trend of agency per-
formance assessed. Whenever the sta-
-tistical data show a need for Federal
action to assist States In improving
benefit payment promptness, such assist-
ance will be made available. In addition
to the routine submittal of statistical re-
ports for review, a State will be required
‘to submit, during the fiscal year program
budget planning process, its plan for im-

monitor the implementation of such
recommendations, with the expectation
that the desired results yrould be achieved
without the necessity of invoking the
sanction of thelaw. -

11. A comment was received concern-
ing the application of the Standard to
the programs of Unemployment Com-
pensation dfor Federal Employees
(UCFE), Unemployment Compensation
for Ex-Servicemen (OCX), Federal Sup~

proving benefit- payment prompiness plemental Benefits (FSB), and Special
" when the most recent data show the State Unemployment Assistance (8UA).

is below the 60 percent or 80 percent cri- The Benefit Payment Promptness
teria. Federal staff will review the plan Standard directly applies only to the

o
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Federal-State Unemployment Compen-
sation Program. Iits applicability to
other unemployment benefit programs is
by virtue of the laws and regulations
governing the other programs. There-~
fore, to the extent that the laws and
regulations for the other programs in-
corporate this Standard, it applies to the
other programs.

New Part 640 of Chapter V, T1t1e 20,
of the Code of Federal Regulations, ac~
cordingly is adopted without change as
set forth below.

Effective date: August 23, 1976.

Sigmed at Washington, D.C., on July 19, -
1976.
Worrars H, KOLBERG,
Assistant Secretary for
Employment and Training.

PART 640—STANDARD FOR BENEFIT
PAYMENT PROMPTNESS—UNEMPLOY-
MENT COMPENSATION

See.

€401

€402

6303

6404
405
€40.6
€40.7

-

Purpoce and scopé of the standard.

Federal law requirements.

Secretary’s interpretation of Federal
Iaw requirements.

Secretary’s Standard.

Criteria for State compliance.

Review of State compliante.

Annual Benefit Payment Performance
Plan.

AuTHORITY: Sec. 1102 of the Scclal Security
Act (42 US.C. 1302); Sccretary’s Order No.
4-15, dnted April 16, 1575; Interpret and ap-
ply :ﬂm. 303(a) (1) and 303(b) (2) of the So-
clnl Security Act (42 U.S.C. 503(z) (1), 503
(b) (2))

§ 640.1 Purpose and scope of the Stand-
ard.

(a) Purpose. This Standard is respon-
silve to the overriding concern of the
United States Supreme Court in “Cali-
{fornia Department of Human Resources
Development v. Java”, 402 U.S. 121
(1971), and that of other courts with de-
lays in the payment of unemployment
compensation to eligible individuals. The
Standard in this Part seeks to insure that
unemployment compensation is pald to
eligible Individuals with the greatest
promptness that 1s administratively
feasible.

(b) Scope. The Standard specified in
§ 640.4 apples to all claims for unem-
ployment compensation. The criteriz for
State complionce In §§ 640.5 apply to
first payments of unemployment com-
pensation to eligible claimants follow-
ing the filing of initial claims and first
compensable claims,

§640.2 Federal law requirements.

(@) Conformity. Section 303(a) (1) of
the Soclal Security Act requires that a
State Unemployment compensation law
include provision for-—

Such methods of scdminfstration * * * a5
oro found by the Sceretary of Labor to be
reaconably calculated to insure full payment
of unemployment compensation when due.

(b) Compliance. Section 303(b) (2) of
the Soclal Security Act provides that:

Whenover the Eecretary of Iabor, sffer
reaconable notice and opportunity for hearing
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to the State agency charged with the admin-
istration of the State law, finds that in the
administration of the law there is—

( 1)‘ *t 59 ‘ .

(2) a faillure to comply substantlally with
any provision specified in subsection (a) of
this section; . N
tho Secretary of Labor shall notify such State
agency that further payments will not be
made to the State until the Secretary of La-
bor is satisfied that there is no longer any
such denial or fallure to comply. Until he is
80 satisfied, he shall make no further certi-

- fication to the Secretary of the Treasury with
respect to such State * * »,

§ 640.3 Secrectary’s interpretation
Federal law requirements.

(a) Section 303(a) (1). The Secretary
interprets section 303(a) (1) of the Social
Security Act to require that a State law
include provision for such methods of
administration as will reasonably insure
the full payment of unemployment com-
pensation to eligible claimants with the
greatest promptness that is administra-
tively feasible,

of

(b) Section 303(b) (2). The Secretary

interprets Eection 303(b) (2) of the Social
Security Act to require a State to comply

RULES AND REGULATIONS

substantially with the provision required
by section 303(a) (1), as specified in par-
agraph (a) of this section.
§ 6404 Sccretary’s Standard.

A _State law will satisfy the require-
meit of section 303(a) (1), as specified
in §640.3(a), if, after September 30,
1976, it contains a provision requiring,
or'is construed to require, such methods
of administration as will reasonably in-
sure the full payment of unemployment
compensation to eligil,)le claimants with
the greatest promptness that is admin-
istratively feasible.

§ 640.5 Criteria for State compliance.

‘A State will be deemed to comply sub-
stantially with the requirement set forth
in §640.4 if, for the fiscal year 1977, and
for each fiscal year thereafter——

(a) It has issued 80 percént of firs

_benefit payments on all intrastate claims

within 14 days after the end of the first
compensable week, and

(b) It has issued 60 percent of first
benefit payments on-all interstate claims
within 14 days after the end of the first
compensable week.

P
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§ 640.6 Review of State complinnce.

A State’s compliance will be assessed
‘for each fiscal year on s cumulative
monthly basis from data reported
monthly as required by sectiony 2600-
2699, Part, IIf, “Employment Security
Manual.”

§ 640.7 Annual Benefit Payment Yer-
formance Plan.

(a) Fiscal year 1977, Every State that
has nof, for the 12-month period ending
on June 30, 1976, met the criteria spec-
ified in § 640.5, shall submit, no Iater
than- September 30, 1976, an Annual
Benefit Payment Performance Plan of
action showing how it will operate 50 ns
to meet those criteria beginning with tho
first quarter of fiscal year 1977. '

(b) Subsequent fiscal years. No later
than September 30, 1977, and the 30th
day of September of each ensuing year,
each State that has not, for the 12«
month period ending the preceding June

30, met the criteria specified in § 640.5,
shall submit an Annual Benefit Payment
Performance Plan of action showing how
it will operate so as to meet those crite-
ria beginning with the next ensuing flseal «
year.

[FR Doc.76-21345.Filed 7-22~76;8:45 nm)]
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